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A small KY legal aid group gets a big
black lung case in front of US
Supreme Court

This opinion piece by Linda Blackford appeared in The Lexington Herald Leader on
May 1, 2025.
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APPALRED
Evan Smith, advocacy director for AppalReD holding the
Supreme Court brief outside his Prestonsburg office.

David Howard was an underground coal miner who worked for two decades in the
mines around Lynch., Kentucky.



After he retired in 1997, he was diagnosed with black lung, a common respiratory
illness caused by breathing coal and other kinds of dust. He filed for benefits with
the federal government, which oversees black lung cases. But Arch Coal, the parent
company of Apogee Coal when Howard worked there, denied responsibility, saying
those liabilities belonged to Patriot Coal, which had purchased Apogee before going
bankrupt.

The case has outlived Howard— who died of respiratory failure in 2023— going to
the Sixth Circuit Court of Appeals, which sided with Howard’s family. Arch then
appealed it to the U.S. Supreme Court.

That's when the Howard family’s legal aid lawyer — Evan Smith, the advocacy
director of AppalReD Legal Aid’s small office in Prestonsburg — wrote up a brief
arguing that justice had been done, and the Supreme Court should leave the Sixth
District’s decision in place.

Writing a brief to the Supreme Court is a big deal for anyone, even when you're
arguing against them taking a case. But this decisions has big ramifications, which
made it more consequential.

“This could affect hundreds of other cases that involve this pattern — where Arch
transfers benefits to one of its subsidiaries, which goes bankrupt, then Arch says it
doesn’t have to pay,” Smith said in his small office this week. “Basically, the coal
industry has perfected ways to kind of get out of these liabilities over the years.”

That included not just medical liabilities but mine cleanup, as well. A bankrupt coal
company, after all, can’t afford to do reclamation.

It's also a big deal because black lung is on the rise again and with even younger
people. The federal programs set up to help these miners must be allowed to work.
“The main takeaway from epidemiologists is that the blend of coal mine dust now is
pound for pound more toxic than what my grandfather breathed, and that basically
has to do with silica,” Smith explained. As most of the big seams in Appalachia have
already been mined, they’re now mining smaller seams, which requires mining
through more rock, which creates silica.

“Silica is worse for you than coal dust.”

Arch Coal officials did not respond to a request for comment.



‘It’s not right” Cynthia Howard was a full-time caregiver for her husband at their
Harlan home, but after he died in 2023, she had to go back to work. She now works
the late shift at the Dollar General in Coldiron.

“I'm very aggravated and frustrated, there’s no reason for this, in my opinion,” she
said in a phone interview. “I think once he got awarded, they should have paid and
that would have been that, The final award will probably be around $60,000, which
would allow her to pay off their home.

She called the whole process a “betrayal” by Arch Coal, which recently merged with
Consol to become Core Natural Resources. “They knew when they went into these
smaller companies that they were going to fail,” she said. “That was their goal all
along — to get out of paying anything. “It’s not right.”

Her husband loved singing in the choir at Binghamtown Baptist Church in
Middlesboro, until it became too hard. He had two children and helped raise her
daughter from the age of 12.

For all her anger, Cynthia Howard said she’s grateful to AppalReD and Evan Smith
for their work. “I appreciate him very much,” she said.

Read more at: https://www.kentucky.com/opinion/linda-
blackford/article305324911.html#...
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A New Home and New Opportunities for Service: Terri’'s Journey with AppalReD Legal
Aid

When Terri Buskey moved to Kentucky two years ago, she knew she wanted to...
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Why Boo Shea Still Shows Up for Justice: Even in Retirement
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